I will not make the arguments again today, but I do want to focus you on what I now see as the crucial social policy behind transfer taxes in America. And, today I would say, that the death tax, if amended, can vindicate that crucial policy.
Rightly or wrongly, I think we do not focus on the key purpose of death taxation in this country. I believe knowing the "secret" makes it easier to explain why the environment is so pro-repeal and it makes it easier for me to prescribe for the future.
For better or worse, I believe the crucial purpose of the tax is to assert the hegemony of the common people and the egalitarian 11 nature of our society; to undermine oligarchy. To put it crudely, I think the purpose of the tax is to take a little bite out of rich people's butts, to remind them of the essential nature of this country.
I would next like to talk about why the question of estate tax repeal is front and center these days. Why is the ground so fertile? 12 I see several reasons. People, today, are not mad at rich folks. 13 Envy and populism are at an all time low. And I say that fully aware of Gore's populism-lite.
14 Just as states are repealing the Rule Against Perpetuities, 15 the federal government is being asked to repeal transfer taxes. People accept large aggregations of wealth. 16 We 17 do not see harm in big pools of capital, whether in trusts or corporations. Most people this summer saw nothing but good in large corporations 11 Two recent books about egalitarianism are worth noting. (2000) . 13 Taxing the rich is discussed in many places, including DOES ATLAS SHRUG? ( . 16 Professor Mark Ascher puts forth his arguments against aggregations of wealth in Mark L. Ascher, Curtailing Inherited Wealth, 89 MICH. L. REV. 69 (1990) . But see WILLIAM W. BEACH, THE CASE FOR REPEALING THE ESTATE TAX (1996) . An essay of special interest is Jeffrey N. Pennell, Repeal? The Wealth Transfer Taxes?, 138 TR. & EST. 52 (1999) . We are in a moment where the economy magnifies the human and financial capital advantages of the haves. See Michael Prowse, In the market for a winning set of clothes, FIN. TIMES WEEKEND, FEB. 26-27, 2000, at 20. To everyone's surprise the asset poor majority seems to have no preference for a weak death tax that makes incremental mitigation of the inequality. 17 The word "we" is used in several different ways in this article. Here it refers to some large piece of the populace. The meaning of "we" is the problem of essentialism, which I briefly discuss in Joel C. Dobris until they started hearing about Firestone tires and Ford Explorers. 18 Similarly, the monster of perpetual wealth frightens very few people these days.
We are in a strange materialist moment when people are identifying with the rich. We like rich people these days. Indeed, reverence for rich folks is at an all time high. Socialism is out of fashion. We even like aristocrats. 19 People wrongly see most rich folks as entrepreneurs.
20
They do not realize how much wealth is in passively invested financial assets.
21
Most people don't care about farmers any more, 22 but we are being told that the nice folks who own football teams will lose them if we don't repeal the estate tax. If football's at stake, the tax is in deep trouble.
23
When I grew up our family was modestly, though cheerfully, middle class. I was raised to believe that we had as much money as virtually anyone in America, with the few people who had more money being either bad people or famous people. No wealth without pain. I was stunned when I became a trusts and estates lawyer and saw how much money there was out there. Owning the land under a dozen hamburger restaurants meant you were worth 12 million dollars in the late 1960s.
The perceived democratization of wealth in the last few years means that "anyone" can be "rich." At that point, "everyone" wants the rich man's advantage. 24 If you die owing an estate tax then the government has branded you as rich, for all eternity. For some, that is an epithet of an epitaph.
And, this new wealth has little to do with control of social resources we care about, or perceived social advantage. People may envy Bill Gates his money, but not his place in society. Very few people in the general population are concerned about Bill Gates' apparent monopoly and its practices. There is no fear of an aristocracy arising in the land. The idea is as quaint and musty as The Scarlet Pimpernel. 25 So, economic elites are seizing a prosperous moment in time to press for advantage. Rust never sleeps. 26 Rich people have been looking for this chance to repeal the estate tax for decades. And, it's yet another stake through the hearts of Franklin and Eleanor Roosevelt.
27
There's a story in New York that when Ed Koch first ran for Congress he was approached by some investment bankers who offered to bankroll all his campaigns if he would be a constant advocate of repeal of the estate tax. 28 It is just like the story that Richard Nixon was bankrolled from the first day by descendents of the fortyniners, who wanted gold ownership legalized.
29
Another reason repeal is hot is that society's guardians, whom we rely on to save us from such onslaughts, seem to be either asleep at the gatehouse, or ineffective. Politicians and Pundits 30 are millionaires and the people who defend the tax often make empty claims for it.
And, dramatically oversimplifying, we don't need the revenue. The tax is a war tax and we're not at war. 31 We are very prosperous these days and some of us think we can afford to give up the 30 billion dollars. Paradoxically, people are unusually hungry for money these days. That is because there is so much prosperity without security. 33 Except for the tenured professoriate and civil servants, jobs are no longer secure. It is hard enough to secure your own future, let alone your children's. 34 There is going to be a massive transfer of Depression wealth to the Boomer Generation. 35 The estate tax looks to cut into the expected inheritances of large numbers of people who see themselves as middle class. Those people feel entitled to collect those inheritances in gross, rather than net form. In large part, middle-class and upper-middle-class support for repeal is a demand to be allowed to receive extra money to save for uncertain times.
Many people have lost faith in government as a provider of services and as a redistributor of wealth. Indeed, most people have lost faith in the idea of redistribution.
Law changes when the change is good for the middle class 36 and changing the estate tax looks good for the middle class. In other words, the estate tax bites way too soon. Repeal will be good for the prosperous middle class, and upper-middle class and it's been mis-sold as a jobs program to those who want to see the poor prosper. 37 The money being saved to pay estate taxes will not go into more production and more jobs. To speak colloquially, if the demand for more ironing boards is there then people will enter the market and make them and one business owner's failure to meet demand will not affect the market. And, if all ironing board companies are owned by 63 year olds who are focused on estate taxes, and if none will invest then prices will rise. Then banks will loan money for taxes or to increase production (and jobs) or, more people will enter the ironing Unlike many people in this audience, most Americans hear the special pleadings of the rich. PR for rich folks has never been better.
38
I will say no more about why repeal is popular. I try to go into greater detail in a forthcoming article on why we are so willing to repeal the Rule Against Perpetuities. I see both repeal movements as very much related.
I'd like to turn now to my predictions.
39
Let me start with the assumption that the repeal passes. And let me start with the obvious point that the results will be unexpected. Every reform reaches an unintended result.
Having said that, here are my predictions.
Let me talk about charitable giving first. There's been a lot of speculation that charitable gifts will go down. I don't agree. I submit that MORE money will go to charity.
Let me explain. The argument is David Levine's 40 and it goes like this. Simply put, the wealth effect will lead to more charitable giving. The non-tax reasons for giving to charity will remain.
41
Those non-tax reasons include buying respect, immortality, a place in heaven and fifty yard line tickets. There's even a role for old- Generally, consumption of a good increases with wealth, unless the good is tacky or sleazy. In other words, basic economics tells us that when people get extra money they increase purchases of what they are in the habit of buying. The exception is tacky goods. In the old days, the proof of that statement was that margarine consumption decreased with wealth, although butter consumption increased. Charity is not a sleazy good. In fact, I submit that the main determinant of inter vivos charitable gifts these days is household net worth, not taxes. And, in the recent past, household net worth has been a function of stock market performance. 43 OK, please bring to mind all the parents with new wealth who claim they plan to cap the amount going to their children, with the rest going to charity. 44 I submit those parents will not raise the cap amount if repeal gives them more money. 45 The extra money will go to charity.
My friend Levine, who is against repeal, predicts an increase in charitable gifts of 5 billion dollars, if there is a repeal. In other words, I submit strongly, that the charitable deduction is not as magnetic as some people think it is. 46 Only gifts to the "Margarine Foundation" will decline. 42 The U.S. Trust Survey of Affluent Americans states that 76% of those surveyed planned to "pursue philanthropic work" in retirement. See U.S. Trust, Retirement Planning: Retirement Worries (May 1996), at http://www.ustrust.com/ustrust/html/knowledge/Wealth ManagementInsights/SurveyofAffluentAmericans/RetirementPlanning.html. I submit that such a commitment to charity cannot be easily harmonized with predictions of lower financial commitment to charity. Of course, anything is possible. If I were pro-repeal, and the only hurdle to enacting repeal was concern about charitable giving, I would push for a charitable pickup tax. Make the estate tax 5% unless the decedent devises an amount to charity equal to the tax on her estate.
Moving on, I note the obvious: lawyers, other advisers and bankers will adapt. They will aggrandize and hype other aspects of the trusts and estates practice.
On the state law side, I think that people will continue to hire lawyers to help them avoid probate, creditors, snoops, and the taxes that remain. 47 In other words, trust advisers and bankers will concentrate on asset protection trusts, clever trust investing, 48 revocable trusts, Medicaid trusts, 49 family business succession planning, and the imagined capacity of trusts to enhance beneficiaries' characters. 50 We are all aware of the argument that trusts make beneficiaries weak. Let turn good bourgeois children into wastrels. 55 The "solution" is magic trusts with incentive terms. Millions for education and entrepreneurship, but not a dime for yachts. As Bruce Wolk put it to me, "The trustees will be raising the grandchildren." 56 If affluenza trusts turn out to be a good product, 57 and if the tax is repealed, advisers will encourage clients and customers to become more concerned about the effect of money on their children, now that the clients see that they are richer. Trusts, which were once seen as potentially ruinous for beneficiaries, will be oversold as devices to save children in peril. People will be told they are richer and pressed to prevent the ruin of their children. More money will go to charity to inspire children to work.
However, even with Affluenza trusts, richer offspring will likely work less and thus contribute less to the economy. Similarly, more money will allow people so inclined to retire earlier.
On the tax side, I believe that advisers will glorify other tax aspects of the trusts and estates practice. For instance, they will focus on carryover basis 58 if it is enacted, and Subchapter J planning.
59
Lawyers and accountants will quickly further complicate both bodies of law.
Used copies of Blattmachr and McGrath's book on Carryover Basis will dramatically increase in value. 60 Returning to state law, I believe repeal will set off an even quicker legislative race to the bottom. States will seek to curry favor with the rich, and save the profits of local trust bankers, by setting aside more and more, policy-based rules of trust 55 Affluenza is discussed in several places including U.S. Trust, The Affluent and Their Children, Affluent Parents' Concerns (Nov. 1996), at http://www.ustrust.com/ustrust/ html/knowledge/WealthManagementInsights/SurveyofAffluentAmericans/AffluentandtheirCh ildren.html. 
JONATHAN G. BLATTMACHR & THOMAS J. MCGRATH, CARRYOVER BASIS UNDER THE 1976 TAX REFORM ACT (Journal of Taxation 1977).
59 One can imagine the IRS asserting that trusts set up to last for a long period of time are to be taxed as partnerships or corporations if the facts allow and if the prospect of additional revenue is there. I thank Professor Dan Simmons for sharing this thought with me and I add the following related thought. If the estate tax is repealed the IRS will likely look ever more closely at the income taxation of trusts, not only under Subchapter J, but also in ways akin the one set out in the preceding sentences. law. 61 In other words, more states will repeal the Rule against Perpetuities, allow self-spendthrifting of grantor trust interests and the like.
I predict that without transfer taxes, and with ultra flexible state law, trust creation will be unrestrained. That means we will see some pretty weird trusts out there. I think that fairly standard, and relatively normal, features will come to include: extremely broad trustee powers of invasion; dramatic beneficiary powers to demand principal; 62 general powers of appointment in beneficiaries to create perpetual trusts; and the like.
63 Few beneficiaries will challenge the terms of these trusts at their creation. Without the restraint of the transfer tax, and the occasional intrusive estate tax auditor, trust terms will only be challenged on some vague public policy ground, by a disgruntled beneficiary, far in the future. Unwholesome terms in perpetual trusts, discovered far in the future, will have to be undone. They will be undone by a yet to be invented 'changed circumstances' doctrine, like the one used to erase unwieldy equitable servitudes in older land developments.
When I combine unrestrained trust creation, in my mind, with already unrestrained trust administration, and perpetual trusts, I see a trust world reminiscent of a wild-west saloon or the bar in Star Wars. . 62 One can easily imagine trust structures allowing beneficiaries to vote on partial or complete revocation. 63 General powers of appointment might not be so attractive if they were open to creditors' claims. At that point the author assumes some jurisdictions would change that rule of law.
STAR WARS (Twentieth Century Fox 1977
). Under the current system, the presence of the IRS, although without direct enforcement duties, acts as a modest restraint on unwholesome trust creation. In the author's experience, at one time, in New York City, senior IRS estate tax examiners would occasionally police problem trusts by threatening to exercise, or by refusing to exercise, their de facto powers. The point is made in another context in Evelyn Brody, A Taxing Time for the Bishop Estate: What is the I.R.S. Role in Charity Governance?, 21 U. HAWAII L. REV. 537, 543 (1999). In other words, speaking loosely, the Treasury and the IRS have provided the social engineers to run the "National Bureau of Wholesome Trust Enforcement" and if transfer taxes are repealed this "Bureau" will be closed. With the government out of the picture, it's another reason to suggest that trusts are going to get really strange. Civil servants are the only class of people with any power in the trust world who are immune to the siren song of the special pleaders for the rich. Untrammeled trust creation is a special concern because of the craft tradition of lawyers. By that I mean lawyers tend to write their own trusts if no rule of law interferes, and rich folks tend to get what they want from their lawyers. There will be few, if any, constraints on trust creation until the totally free market in trust creation I foresee explodes some decades hence. Until then, the only constraint on trust administration will be trust beneficiaries. To my mind, this Wild West atmosphere is why a leading British civil servant has called for the establishment of an international body to regulate trust banking practices in Island jurisdictions. See Andrew Edwards, Trusts and Governments, AMICUS CURIAE Issue 26, at 23 (2000). There will also be a lot of unconstrained trust creation because of the diminishing sense of duty in the trust world. I try to write of diminished duty in Dobris, supra note 52. The occasional trust income tax audit, or the offshore concept of the trust protector is not likely to make any difference either. The opportunities thus created just about guarantee that the American love affair with trusts will continue. 65 Eventually, however, I believe there will be a downturn in trust creation. At that point there will be a fierce fight for garden-variety trust business. 66 That fight may actually begin earlier, rather than later.
I believe more flight capital will come to the U.S. We will become even more of a Switzerland. This will be especially good for New York City and Miami.
Please recall my belief that the key policy behind transfer taxation is to put a dog collar on the very rich, for at least a few minutes, every time there's a transfer. I predict that this populist urge will not go away with estate tax repeal. If I am right, then mild hostility towards the rich will find other outlets, especially if there's an economic downturn. There will be more Bill Gateses called to testify before Congress and more Michael Milkens going to jail. I don't see pitchforks or guillotines, but there has to be an outlet of some sort. At that point, I am reminded of The Monkey's Paw.
67
You have to be careful what you wish for in this world, because you might get it. Increased hostility toward the rich might well be an unintended result of repeal. At that point, I see another reason for the rich to give more to charity. 68 My proof is Milken 69 and Gates.
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Elimination of transfer taxes will lead to increased pressure for more probate reform. In other words, with the distraction of the estate tax removed, the spotlight will turn to simplification of the transfer of property at death. Probate avoidance trusts will turn into even more of a commodity business, which in turn will lead to more commodification of the whole transfer at death business. 65 I have written of the love affair with trusts in Dobris, supra note 52. 66 I believe that one response to reduced profit and opportunity from garden variety banks will be that they will lobby through changes in state law that will reduce the risks they run in providing fiduciary services. In other words liability will be reduced by way of legislation. See Unif. Principal and Income Act (1997 Act) § 105, 7B U.L.A. 3. This will eventually lead to "abandon-all-hope-ye-who-enter-here" trusts for Grantors who want to pay lower fees or for grantors with smaller amounts to put in trust, who discover that no one wants their business. Minimum standards can be lowered.
W.W. JACOBS, THE MONKEY'S PAW (Books of Wonder 1997) (1902).
68 And to pay public relations people to keep their name out of the newspaper. If I am right this should also lead to an increase in people making asset protection arrangements.
In that regard, I found an interesting item in the Economist magazine. The article said that chain funeral parlors are starting to offer bereaved families legal assistance. 71 I believe that a wholesome recasting of trust services will take place as commercial trustees scramble to retain business and to distinguish themselves in what will eventually be a shrinking market. 72 I am thinking, specifically, of J.P. Morgan's recent decision to offer serious, trust-type services on the web 73 and mycfo.com offering web-based trust services to the seriously rich. 74 Similarly, I believe that insurance companies will come up with new products to replace the business lost because of the reduced need for insurance to fund estate tax payments. 75 I also believe that insurance companies will lobby for additional income tax advantages for insurance products. And, insurance will be sold more heavily as an asset protection device 76 and trust substitute. To the extent these delicious results 77 can only be obtained by changing state law, and the Internal Revenue Code, I expect the grass roots insurance lobby to be very effective. 78 Once the repeal is fully implemented, there will be a race to make gifts either directly to family members, or by cramming assets into perpetual trusts. Those perpetual trusts will give trustees and beneficiaries the broadest imaginable powers. Cramming will take place because of the fear that a depression, war or politics will bring back transfer taxes.
Put differently, there will be an increase in the number of perpetual trusts created. That increase will lead to the repeal of the Rule in more jurisdictions. 80 Someday, this proliferation of perpetual trusts will lead to a lot of trust law problems involving managing large beneficiary populations, 81 questions of impartiality, agency problems and the like.
I think a lot of lawyers and trust companies will push perpetual trusts in wills before the full phase-in of the zero tax, just as they will push the quick funding of inter vivos perpetual trusts once the full phase-in takes place. Eventually misuse of such ultra long-term trusts will increase hostility to the rich.
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If the repeal is phased in, as I assume it would be, a whole pseudo-science of beating the phase-in will arise. For instance, there will be new forms of formula drafting to cover the phase in and post-phase in periods. 83 The formulary will become a bestiary, if you will. 84 If transfer taxation does come back, some day, I predict that there will be an attempt to tax trusts created during the no-tax period with a new generation skipping transfer tax. 85 And, there will be a lot of litigation to unwind unwanted irrevocable trusts. QTIPS will remain a tool of estate planning because of serial monogamy, except to the extent that younger spouses successfully lobby for better terms. Without government sanction of the income-only QTIP, I suspect that QTIP terms will become more generous. 87 Obviously, there will be a rush to do new wills after enactment of repeal and state death taxes will be repealed in many jurisdictions.
Let me talk about changes in consumption. Surely, someone more able than I will discuss this today, but let me put in my two cents worth.
Again, with the help of David Levine, I predict that consumption will increase marginally and that people will buy what they were buying before, only a little bit more and/or a little bit better. They might buy more art but they are just as likely to buy better art. They won't drink more wine, only better wine. The increase in spending should be about five billion dollars. In other words, the marginal propensity to spend by rich people is low. 88 Especially, on margarine. This suggests that people will not spend the tax money they have already saved and that they will continue to save future return that previously would have been saved to pay taxes. 89 Of course, some new money will be redirected away from insurance and some insurance policies will be cashed in and reinvested. Being richer will not make most people more adventurous in their asset allocations or the riskiness of their investments.
Let me make one more prediction to conclude this repeal section of my speech. I predict that Al Gore is going to win the election by one vote and that the tax will not be repealed. 91 At that point, I have a much shorter list of predictions about a Gore presidency 92 and the reform of the estate tax.
I believe there will be fairly immediate reform. I think the million dollar taxable estate threshold will be phased in before 2006 and that it will then go up to a larger number like 1.5 or 2 million dollars over ten years. 93 I believe the threshold amount will not be indexed, 94 or that it will be indexed so as to rise very, very slowly. I believe that Congress will keep the step up in basis. Insofar as it makes estate administration easier, that's good. In real life, carry over basis is a zoo. As a practitioner who liked a simple life, I loved the fresh start of a step up at death.
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I predict the highest bracket will be below 50% -probably 49.999. In other words, I predict the same-old, same-old with some modest jiggling of the numbers. Now I want to tell you what I'd like to see happen. First, I tell you that I am a Yellow Dog Democrat.
96 I have never voted for a Republican in my life. Having said that, I predict that the moderates and the left of center, with lots of encouragement from Treasury and the Professoriate, will mess up the reform 91 On the day I made the speech, in early October of 2000, I found I could not make a prediction and so I made the joke you find in the text. I had no idea how close this flip remark would come to reality. 92 Of course, Bush became president. 93 The Politics of Tax Cuts, S.F. CHRON., Sept. 11, 2000, at A18. 94 Just as the Alternative Minimum Tax (AMT) is not indexed. The point is made by Kevin Hassett, Time for Tax Reform, WALL ST. J., Dec. 20, 2000, at A22. He also inferentially makes the point that a tax that is subject to lobbying is a tax that legislators are unlikely to repeal, once they figure out things. 95 Professor Joseph Dodge predicted from the podium that low basis for closely held businesses that were held by small cohesive groups (e.g. families) might go unrecognized into eternity as long as people were willing to continue owning the assets. If the topic is simple estate administration, the simplest administration of all would be if the states enacted a durable power of attorney statute that allowed the attorney in fact to distribute the decedent's assets, subject to certain positive parameters and safeguards. Distributions might be limited to nuclear family members and there could be prohibitions against distributions to the attorney in fact in excess of her intestate share. Distributions to the surviving spouse could be limited to the survivor's share under the UPC, with a special exception for 100% distributions to surviving spouses of very long term traditional first marriages. It would be similar to a special power of appointment. I note that this idea is not mine, but I confess I no longer remember who gave me the idea. For a recent discussion of the durable power see Russell E. Haddleton, The Durable Power of Attorney: An Evolving Tool, 14 PROB. & PROP. 59 (2000). 96 "The term, yellow dog democrats, refers to "southern democrats so loyal they'd vote for an old yellow dog if it ran on the ticket." Dick Polman, Investigating the President: Why Democrats Vote Against Clinton, SEATTLE TIMES, Oct. 8, 1998, at A2. process. 97 They will mess-up by setting the taxable threshold too low. I think the threshold should be ten million dollars for a single person and that the rate should be meaningfully below 50%. 98 I say ten million, but I would settle for five. I say ten because of what I said earlier. This tax is not about revenue, or breaking up wealth, or achieving distributional equity. It is not about anything except marking rich people and reminding them about "We the people." At that point, it is vital to draw a very bright line between the prosperous upper middle class and the really rich; 99 and it is vital to have rates that appear fair. 100 The estate tax is about political theater and culture, not revenue or concentrations of wealth. 101 We have got to get the sentimental junk about farmers and taxing frugal widows 102 out of the equation. We have got to make it clear that we only take death taxes from people who are stinking rich.
I am reminded of an old Saturday Night Live skit where Bob Dole is running against George Bush Senior for the Republican nomination for president and Dole says, "Bob Dole didn't grow up with a silver spoon in his mouth, Bob Dole didn't have a riding lawn mower." Or, if you prefer, I am talking about the bit in Austin Powers 103 where Dr. Evil wants to hold the world hostage for a million dollars. It's not about riding lawn mowers and it's not about a million dollars. It's time for tax reformers to face that.
In one of my more idiosyncratic footnotes I wrote that if I had 12 million dollars I would be rich. My friend Levine, who is well left of center, and against repeal, called me and said, "You really are a schlepper aren't you? Twelve million dollars is not rich." 104 Of course, the remark was part of a nuanced and ongoing dialogue about endowments, return on capital, spending only the 1% dividend on the S & P 500. 105 He was saying the dividend return on an endowment of $12 million is only about $120,000 and that's not rich. I took his point.
As I said, I would have a ten million dollar threshold, index every pro-taxpayer number and make the highest bracket 39%. That would get the junk out of the system and clarify for everyone that this is a tax on rich people. In 1995, of the roughly 31,500 estate tax returns filed, almost 44% of the estates were at or under one million dollars and they yielded 5.5% of the revenue. We are taxing Kulaks 106 not aristocrats. 107 Money magazine says that rich is 3 million dollars. Barrons says 5 million. I say let's not argue about who's rich. Remember Everett Dirksen. Let us talk about real money. Stealing a line from Meade Emory, let's not tax single digit millionaires. 108 If Gore is elected, there is a unique opportunity to frame the issue properly and for all time. We can save the estate tax by taking it out of the popular press and by
